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This paper has been prepared by the EFRAG Secretariat for discussion at a public meeting of EFRAG SR
TEG. The paper forms part of an early stage of the development of a potential EFRAG position.
Consequently, the paper does not represent the official views of EFRAG or any individual member of the
EFRAG SRB or EFRAG SR TEG. The paper is made available to enable the public to follow the discussions
in the meeting. Tentative decisions are made in public and reported in the EFRAG Update. EFRAG
positions, as approved by the EFRAG SRB, are published as comment letters, discussion or position
papers, or in any other form considered appropriate in the circumstances.
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Social

ID 793 - Scope of ESRS S4 — Consumers and end-users
Category

Social

Question asked

Are you allowed to apply ESRS S4 to either consumers or end-users only?
ESRS Reference

ESRS 54

Key terms

Business-to-business customers; consumers and end-users; value chain

Background

The original wording of the question we received was ‘Does the S4 standard allows application for
only consumers OR end-users?’. We changed it slightly for clarity and orthographic purposes. The
individual who submitted that question also provided the following problem description:
‘Biotechnology enterprises are often not in direct connection with consumers - concept of consumers
stated in annex 2 limits this stakeholder group to those who use a product or service for personal use.
Products and services from biotechnology enterprises are usually for further use by clients, in most
case pharmaceutical companies. This could result in exclusion of reporters given that ESRS S4 explicitly
states consumers and end-users without possibility of applicability for only one of the groups. Pharma
and biotechnology can have an impact on both (consumers and end-users) or only one of the groups
(consumers or end-users). Impacts of the pharma and biotechnology enterprises on these
stakeholders group depends on business size, business model, and diversity of products and services.
Limiting the scope of applicability of the standard to both consumers and end-users could result in
biased double materiality assessment and, in turn, a reduced number of preparers who report under
ESRS S4.

ESRS S4 lays down ‘disclosure requirements which will enable users of the sustainability statement to
understand material impacts on consumers and end-users connected with the undertaking’s own
operations and value chain, including through its products or services, as well as through its business
relationships, and its related material risks and opportunities’. The ESRS define consumers as
individuals ‘who acquire, consume or use goods and services for personal use, either for themselves
or for others, and not for resale, commercial or trade, business, craft or profession purposes’. End-
users are defined as individuals ‘who ultimately use or are intended to ultimately use a particular
product or service’. (See Table 2 of Annex Il of ESRS.) Consumers and end-users are therefore closely
related, but distinct, stakeholder groups. Many of the paragraphs in ESRS S4 make this clear because
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they refer to ‘consumers and/or end-users’. For example, ESRS S4 paragraph 2 states that ‘this
Standard requires an explanation of the general approach the undertaking takes to identify and
manage any material actual and potential impacts on the consumers and/or end-users related to its
products and/or services’ (emphasis added).

The ESRS definitions make it clear that consumers and end-users are natural persons. This is in line
with relevant EU law. For example, the EU Consumer Rights Directive defines a consumer as ‘any
natural person who, in contracts covered by this Directive, is acting for purposes which are outside his
trade, business, craft or profession’ (Article 2, point (1), Directive 2011/83/EU of the European
Parliament and of the Council of 25 October 2011 on consumer rights).

Answer

¥Yes; Consumers and end-users are distinct but closely related, groups of individuals. It is possible to
apply the requirements of ESRS S4 to either consumers or end-users or both, depending on the
outcome of the materiality assessment. However, the above-mentioned definitions make it clear that
consumers and end-users are natural persons who purchase or use a good or service. Therefore, ESRS
S4 does not apply to customers of a business that are themselves businesses or other kinds of
organisations.

If, as in the example mentioned in the question, a biotech company only has business customers, the
assessment of the ESRS S4 affected stakeholder groups may be focussed on end-users. This could be
the case if the undertaking’s products are part of a value chain of a good or service that is ultimately
bought or consumed by natural persons, and if this gives rise to material impacts, risks or opportunities
for the reporting biotech company.

ID 797 — Pensions S1-10, S1-16

Category

Social

Question asked

Are pensions to be included in Disclosure Requirement S1-10 Adequate wages? Are pensions to be
included in Disclosure Requirement S1-16 Remuneration metrics, more specifically, the gender pay gap
and the annual total remuneration ratio?

ESRS Reference

ESRS S1-10, S1-16

Key terms

Pensions; Gender Pay Gap; Annual Remuneration Ratio; Wage
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Background

ESRS S1 paragraph AR 72 states: ‘The lowest wage shall be calculated for the lowest pay category,
excluding interns and apprentices. This is to be based on the basic wage plus any fixed additional
payments that are guaranteed to all employees. The lowest wage shall be considered separately for
each country in which the undertaking has operations, except outside the EEA when the relevant
adequate or minimum wage is defined at a sub national level.’

The ESRS Glossary defines ‘wage’ as: ‘Gross wage, excluding variable components such as overtime
and incentive pay, and excluding allowances unless they are guaranteed.’

Annual total remuneration is defined as: ‘Annual total remuneration to own workforce includes salary,
bonus, stock awards, option awards, non-equity incentive plan compensation, change in pension
value, and nonqualified deferred compensation earnings provided over the course of a year. ’

Pay is defined as ‘The ordinary basic or minimum wage or salary and any other remuneration, whether
in cash or in kind which the worker receives directly or indirectly (‘complementary or variable
components’), in respect of his/her employment from his/her employer.’

Answer

Occupational pension entitlements may be included in the calculation of the gender pay gap, as a
complementary component of remuneration, depending on the elements of remuneration due under
law, collective agreements or practice in each Member State and this can be explained as contextual
information as per ESRS S1-16 paragraph 97 (c). . With regards to the remuneration datapoint in S1-
16 paragraph 97 (b), the change in pension value forms part of the calculation of the annual total
remuneration ratio, as specified in the definition of ‘annual total remuneration.’

Occupational pension entitlements are not included in ESRS S1-10, which requires a disclosure of
whether the undertaking’s employees receive an adequate wage. Wage includes the basic wage and
any fixed additional payments guaranteed to all employees. It excludes variable remuneration
components.

Supporting material

Recital 21 of the Pay Transparency Directive specifies that ‘in accordance with the case-law of the
Court of Justice, the concept of pay should comprise not only salary, but also complementary or
variable components of the pay. Under complementary or variable components, any benefits in
addition to the ordinary or minimum wage or salary, which the worker receives directly or indirectly,
whether in cash or in kind, should be taken into account. Such complementary or variable components
may include, but are not limited to, bonuses, overtime compensation, travel facilities, housing and
food allowances, compensation for attending training, payments in the case of dismissal, statutory
sick pay, statutory required compensation and occupational pensions. The concept of pay should
include all elements of remuneration due under law, collective agreements and/or practice in each
Member State.’
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